
SOUTHERN HEALTH NHS FOUNDATION TRUST – COMPLAINTS INVESTIGATIVE PROCESS  
 
PRINCIPLES: 
 
The practicalities of an investigation may vary with each complaint but it is essential that the 
process conforms to the ‘law of natural justice’, a legal doctrine that requires an absence of bias and 
the right to a fair hearing. The doctrine includes non-judicial (or quasi-judicial) decisions.1  
 
Both parties must know what evidence is given and what statements are made affecting them: they 
must be given a fair opportunity to correct them. Investigators must not hear evidence or receive 
representations from one side ‘behind the back’ (metaphorically) of the other.  
 
No one who has had a complaint rejected will believe that they have been fairly treated if Southern 
Health NHS Foundation Trust (“SHNFT”) staff and officials have had access and made statements to 
investigators without knowing what they said and without the opportunity to challenge it. 
 
FIFTH REPORT OF THE SHIPMAN INQUIRY [2004]:  
 
Dame Janet Smith referred to 1996 and 1999 research evaluations of the complaints system, as it 
existed. These pointed to several concerns2, many of which apply to SHNFT even now. Inter alia: 
 
 Lack of fair procedures and impartiality in organisations investigating their own conduct; 

 Failure to investigate complaints properly and complaints handlers’ lack of necessary skills; 

 Failure to give adequate explanations; 

 Failure to take account of the inherent imbalance of power between healthcare 

professionals and patients, including patients’ fear of retribution; 

 A general level of dissatisfaction among complainants.  

 
Dame Janet also referred to a 2001 Commission for Health Improvement report, which criticised:  
 

“An NHS culture that did not listen to complaints or treat them inquisitively [and] ... an NHS 
complaints system failing to detect issues of professional misconduct”3. 

 
FRANCIS REPORT [2013]4: 
 
SHNFT fails to comply with recommendations on complaints by Sir Richard, inter alia: 
 
1. Recommendation 115  

 
“Arms-length independent investigation of a complaint should be initiated by the 
provider trust where any one of the following apply: a complaint amounts to an 
allegation of a serious untoward incident; subject matter involving clinically related 
issues is not capable of resolution without an expert clinical opinion; a complaint raises 
substantive issues of professional misconduct or the performance of senior managers; 
complaint involves issues about the nature and extent of the services commissioned.” 

 
At SHNFT, “Arms-length independent investigations” are usually offered only if complainants 
challenge internal investigations robustly, increasing timescales and frustration significantly.  
 

                                                             
1 Ridge v Baldwin [1964] AC 40 & Kanda v Government of the Federation of Malaya PC 2 [1962] 
2 Shipman Inquiry 5th report – Safeguarding Patients: Lessons from the past – Proposals for the Future (9 December 2004), 
Command Paper Cm 6394, Chapter 7, paras 7.45–7.58 
3 Ditto, para 7.59 
4 Francis Report Volume 1: Analysis of evidence and lessons learned (part 1) [February 2013], paras 3.1 to 3.115 



2. Recommendation 116 
 

“Where meetings are held between complainants and trust representatives or 
investigators as part of the complaints process, advocates and advice should be readily 
available to all complainants who want those forms of support.” 

 
For complainants generally, there is no effective advocacy service and no advice service 
whatsoever currently available across SHNFT. The exception is for inpatients detained under 
the Mental Health Act 1983, who can receive non-means tested legal aid and advocacy.  

 
3. Recommendation 117 
 

“A facility should be available to Independent Complaints Advocacy Services advocates 
and their clients for access to expert advice in complicated cases.” 

 
SHNFT has no facility for advocates and their clients to access expert advice, save for the 
same exception as recommendation 116. 
 

DALE REPORT [SHNFT-SPECIFIC 2017]: 
 
The Dale Report confirms that the failings identified in the 5th Report of the Shipman Inquiry and in 
the Francis Report continue to apply to SHNFT’s Complaints Policy. SHNFT’s Board Directors have 
(or should have) a full copy of this report so I will limit myself to key points.  
 
 Delays caused by papers not being ready. 

 Inappropriate conduct at meetings. 

 Use of acronyms, abbreviations and medical language etc., not understood by complainants. 

 Complaints and/or serious incident processes not explained to complainants.   

 Complainants not always involved in agreeing the Terms of Reference for investigators. 

 Perception that ‘independent’ investigators are not truly independent.  

 Poor communications and the need for better liaison. 

 Lack of preparation before meetings with complainants. 

 Lack of empathy, respect and dignity towards complainants.  

 Support for complainants not sufficient.  

 Contemporaneous notes of meetings not retained by the Trust as part of the record. 

 Lack of agendas for meetings and/or failure to agree agendas with complainants first. 

 Lack of training in: running meetings; identification of complaint and empathy elements; 

evidence based investigations; empathy; complaints procedures and best practice. 

 Repeats Francis Report recommendation 116 above. 

 Serious Incidents should be treated no differently than in a complaint process. 

 Members of staff have an opportunity to review and comment on draft reports but the same 

facility should be available to complainants: this is repeated throughout the report.  

 Lack of involvement of the person/s making a complaint during the processes of an 

investigation: see 5.4.33 of the Report for more details. 

 Lack of adequate Advocacy and Advice Services where a formal complaint has been launched.  

 Lack of independent chairs for meetings with complainants and lack of appropriate recording 

equipment, i.e. with two USB sticks so complainants can take one away immediately.  



 Refers to Advice Sheet 3 in the series below: highlights the importance of the independence of 

the investigation and the involvement of the complainant throughout the process. 

 The Trust is not demonstrating fully to the public at large that it is learning from complaints 

and changing systems, procedures and attitudes. 

  
Section 7 of the Dale Report summarises recommendations arising from the case. They are based 
on the preceding bullet points so need not all be repeated here. I emphasise only 7.4, which, inter 
alia: recognises the need for change per se and for improvements to be demonstrable to the public.  
 
It restates that, as well as Trust staff, all those making complaints should be engaged before 
finalisation of the investigation so the response letter is not a shock to them and they have an 
opportunity to suggest amendments to the report before it is finalised.  
 
I have seen no evidence of the public perceiving that improvements or learning have taken place 
and, in a meeting last month with two long-standing critics of the Trust, the Interim CEO confirmed 
that complainants would not, in all cases, see a draft investigation report or final letter or be given 
an opportunity to comment on them.  
 
THE LOCAL AUTHORITY SOCIAL SERVICES AND NATIONAL HEALTH SERVICE COMPLAINTS 
(ENGLAND) REGULATIONS 2009 (“THE REGULATIONS”): 

   
To support the Regulations, which came into force on 1 April 2009, the Secretary of State published 
new complaints guidance under the generic title, ‘Listening, Responding, Improving’ (“the 
Guidance”) to establish best practice in terms of resolving and learning from complaints. It 
established a single approach to dealing with complaints and encouraged a culture to seek and use 
people’s experiences to make services more effective, personal and safe.  
 
The primary guidance ‘A Better Guide to Customer Care’ and ‘The Quick Guide to Customer Care’ 
helped complaints professionals work with colleagues to make their organisations better at listening, 
responding and learning from people’s experiences. Additional advice sheets for complaints 
professionals were also produced covering: investigating complaints; joint complaints that involve 
more than one organisation; and dealing with serious complaints that have safety implications.  
 
In ‘A Better Guide to Customer Care’, Gemma Seymour, Consumer Experience Development 
Manager for Hampshire Partnership Trust (which morphed into SHNFT) wrote inter alia: 
 

“You need to listen and let them tell their own story, in their own time. Doing this helps me 
to establish the facts, which I always check with the complainant to ensure they are correct. 
I try to make things as easy as possible. 

 
“People also appreciate being given as much of a say as possible. If someone wants their 
concerns investigated, we involve them in putting together the plan of action. 

 
“The fundamental point is that when you listen, involve and engage people, it makes it much 
easier to sort out the problem to everyone’s satisfaction.” 

 
It is the ultimate irony that Gemma contributed to ‘Listening, Responding, Improving’ but then 
ignored it – or, more likely, SHNFT’s Executive Directors prevented her from implementing it.  
 
SHNFT’s current complaints process and procedures (“SHNFT’s Policy”) are inconsistent with the 
Guidance in several material respects. I detail some major inconsistencies in relation to the 
investigative process in two of the titles in the Guidance: it is not an exhaustive list.  
 
 
 



1. Key Messages for Boards, Members and Senior Management Teams:  
 
SHNFT’s Policy does not focus on the needs of the complainant or the requirement to reach a 
speedy resolution. The public perceive it as an exercise in reputational management.  
 
1.1    SHNFT’s Policy does not, for example, conform to the following legal requirements: 
 

i) Offer to discuss the matter within three working days. 
 
ii) Deal efficiently with complaints and investigate them properly and appropriately. 
 
iii) Assist complainants in following the Policy or provide advice on where they may 

obtain such assistance. 
 

1.2 The Key Messages include a reference to the Principles of Good Complaints Handling, 
published by the Parliamentary & Health Service Ombudsman.  
 
i) SHNFT’s Policy is insufficiently customer focussed: it lacks transparency, fairness 

accountability and proportionality. 
 

ii) There is no confidence that SHNFT gets decisions right, puts things right or seeks 
continuous improvement. Continuous failings in epilepsy care over a period of at 
least four years are a clear example.  

 
2. Advice Sheet 1: Investigating Complaints: 

 
Targeted at investigators, this is the most relevant guidance in the context of this paper. It 
does not include pre-investigation protocols, which should include a, ‘Scoping Meeting’, at 
which parties agree, inter alia, Terms of Reference and the profile of a credibly independent 
investigator. Using subheadings in Advice Sheet 1, SHNFT’s process is lacking in these areas: 
 
2.1 About this resource: 
 

There are too many cases, in which SHNFT’s investigators appear not fully trained or not 
credibly independent of the service being complained about. If they are not confident of 
meeting these criteria, they should feel able to reject the assignment without reprisals. 
 
At (5.7) of SHNFT’s policy, NCP 10 it is not credibly independent for the investigator to 
be chosen by or employed within the same division as those being complained about.  

 
2.2 Be clear about your [the investigator’s] role:  

 
Investigators rarely appear impartial: they give the impression of being protectors of 
SHNFT’s reputation. They lack robustness in obtaining complete and accurate data. 
 

2.3  Be clear about what you are investigating: 
 
The complainant and the service may agree in theory what is to be investigated but, in 
practice, SHNFT varies it subsequently.  
 

2.4 Understand things from the complainant’s perspective: 
 

SHNFT investigators rarely allow sufficient time, “To listen and let complainants tell their 
own story, in their own time”, (source: Gemma Seymour, SHNFT’s original Complaints 
Manager.) This meeting should not be confused with or overlap the ‘scoping’ meeting. 
  



2.5   Can you reach robust conclusions? 
 

There is no evidence that SHNFT investigators are empowered or have the confidence to 
take immediate action to resolve complaints or to reach robust conclusions subsequently 
if in the complainant’s favour. Empowering investigators (without fear of reprisals) would 
save substantial NHS resources and improve customer satisfaction significantly.    

 
2.6 Put in place a good plan:  
 

SHNFT investigators often fight shy of legal issues and precedents. One ‘independent’ 
investigator (with no medical or legal expertise) dismissed the decision of three Lord 
Justices as, “Just their opinion.” 
 
The same applies to decisions taken by Regulators and Ombudsmen: if a Regulator’s 
findings are not helpful to SHNFT, they are ignored. When complainants produce, for 
example, NICE or General Medical Council Guidelines, they are dismissed as, “Only 
guidelines” and/or complainants are accused on conflating their importance.   
 
Investigators too often limit their interviews to the SHNFT clinicians, who are subject to 
alleged misconduct. They fail to interview clinicians, who have treated a patient but are 
not employed by SHNFT, or even its own clinicians, whose clinical decisions and views 
are inconvenient for SHNFT. Thereby, the clinical evidence is innately biased. 
 
Where necessary, investigators should engage independent experts – clinicians working 
outside SHNFT’s area of influence or legal advisors not regularly instructed by SHNFT.   

 
2.7    Tips on obtaining evidence: 
 

SHNFT investigators do not get written statements from those being complained about, 
i.e. they do not use documentary evidence as the main source of information. They are 
insufficiently robust in ensuring complete, understandable and relevant documentation.  

 
There is little evidence that SHNFT uses investigators, who are skilled in investigative 
interviewing. Notably also, they do not appear to know when specialist support is needed 
and they are reluctant to record interviews.  

 
2.8  Pinpoint the areas of disagreement: 
 

SHNFT’s complaints policy does not specify this requirement nor is it practised.  
 
2.9   Tips on preparing your report:  
 

Historical criticism of SHNFT’s investigations suggest that, “Good reports” are rare. They 
are too often perceived as incomplete, impartial and not factual. Typically, reports try to 
apportion blame on complainants, families and/or carers.  
 
“A report should not come as a surprise to anyone involved” is paradoxical – SHNFT 
reports are not a surprise but for the wrong reason. Complainants have come to expect 
SHNFT to reject complaints. SHNFT is rarely as open as possible with complainants.  

 
2.10  Give both parties the chance to give feedback:  
 

Historically, SHNFT has not given complainants the chance to give their views on a draft 
report, even when promises are made to do so. Therefore, factual inaccuracies remain in 
place to the detriment of complainant but to the benefit of SHNFT and its staff, especially 
if subject to later inquiries by Regulators/Ombudsmen.  



2.11  Common investigation pitfalls: 
 

Of those listed in the Guidance, the most common pitfalls in SHNFT’s inquiries include: 
  
 Perceived lack of objectivity/impartiality;  

 Reliance on unproven assumptions and/or unsubstantiated evidence;  

 Not following proper processes;  

 Failure to obtain all the relevant evidence available;  

 Poor investigation documentation and data management;  

 Poor communication, failure to ensure appropriate support for the complainant;  

 Failure to present conclusions in a clear and logical manner. 

 
Also, SHNFT makes false allegations of persistent and unreasonable conduct inter alia to 
silence complainants; obfuscate due process; conceal misconduct; and ignore questions.  

 
3. Other titles in the Guidance: 

 
SHNFT should read the comments on (1) and (2) in conjunction with other titles in the Guidance: 
 
3.1 ‘A guide to better customer care.’ 
 
3.2 ‘The quick guide to customer care.’ 
 
3.3 ‘Advice Sheet 2: Joint working on complaints.’ 
 
3.4    ‘Advice Sheet 3: Dealing with serious complaints.’ 
 

INFORMATION SHARING: 
 

Pursuant to the ‘law of natural justice’, SHNFT and complainants should have ‘equality of arms’: this 
includes equal access to evidence. There are examples of SHNFT (deliberately and by lack of diligence) 
withholding data from complainants, the Courts, Tribunals, Regulators, Ombudsmen, enforcement 
agencies, investigators etc. (or corrupting data before they are shared). 
 
I refer to my paper, ‘A Common-sense Approach to Confidentiality/Information Sharing’ [as amended 
27 May 2017] in respect of Legal Professional Privilege (“LPP”), SHNFT’s in-house legal team and the 
advice it receives from external solicitors/barristers. In addition:  
 
i) LPP entitles SHNFT to refuse to disclose confidential communications and advice from practising 

solicitors/barristers to the persons and organisations named above. It is an absolute right, 
which, once established, can be overridden only in very limited circumstances such as fraud.  

 
ii) However, LPP is lost if SHNFT breaks confidentiality. Therefore, if SHNFT shares communications 

and advice (which would otherwise be subject to LPP) with any one or more of those named 
above, the communications and advice are disclosable to the complainant too.  

 
SHNFT’s CURRENT INVESTIGATORY PROCEDURE  
 
I refer to Appendix 10 of SHNFT’s current complaints procedure, ‘ACTION CARD for the Investigator’ 
and brief extracts from the, “Suggested methodology for investigating the complaint [abbreviated]”: 
 
 “Follow the terms of reference….  

 When you have spoken to or met the complainant…. 



 Order the critical records…. 

 Review any policies, local procedures and national guidance.” 

 
There is no reference to the complainant agreeing the Terms of Reference or having an opportunity 
to check the ‘critical records’ for completeness and accuracy. Then, after several more stages 
involving staff, experts etc., Appendix 10 allows the investigator to draw conclusions without any 
further involvement of the complainant, until finally: 

 
 “Make sure any staff involved have sight of your investigation [report] and final response 

letter and an opportunity to comment on these. 

 Obtain sign off/authorisation from the commissioning manager prior to submitting your 

investigation and response to the Customer Experience Advisor. 

 The final response is signed by the Chief Executive.” 

 
The ‘Action Card’ bears no resemblance to the Guidance or to the ‘law of natural justice’. A fair 
process allows complainants to be involved throughout. Particularly, towards the end, there is no 
requirement for investigators to identify all points of agreement and disagreement and summarise 
them for everyone concerned. 

 
Finally, it provides only for staff to have an opportunity to: give feedback; give views on the draft 
conclusions; and correct any factual inaccuracies. Complainants are denied this opportunity.  

 
SUMMARY 
 
SHNFT has ignored recommendations arising from the Shipman Inquiry, the Francis Report, the 
Dale Report and Department of Health Guidance issued pursuant to the 2009 Regulations. 
 
It is no coincidence that these reports, Guidance and this paper are extremely repetitive in terms of 
the shortcomings in SHNFT’s Policy. The Carolan Report touches on some of these issues too. 
 
‘Kangaroo Court’ may cause offence but SHNFT’s complaints policy meets this definition:  
 

“A mock court in which the principles of law and justice are disregarded or perverted. In such 
cases, one party has already been deemed guilty/innocent and the other has little or no 
opportunity to question the verdict.”  

 
The Policy defies the ‘law of natural justice’, which is not limited to judicial decisions: complainants 
have no opportunity to question the ‘verdict’ or challenge statements made by those of whom they 
complain. It is the antithesis of an unbiased and fair process.   
 
Although the CQC is alleged to have found that SHNFT has improved its complaints process, there is 
no evidence of this in practice. Indeed, the reverse is the case. The current Policy is dated August 
2016: subsequent advice in the Dale and Carolan Reports has not been implemented. This, along 
with statements by the Interim CEO and other recent events, suggests that nothing has changed.   
 
Surely, if Southern Health had adopted a fair and transparent complaints process from the start, 
rather than turn a blind eye to official guidance and reports, its services have been far safer?  
 
It is imperative that changes are made to the Policy immediately. Short term, the most important 
shortcomings can be remedied by edict from the Chair without awaiting a full review of the Policy. 
 
 

 
14 June 2017 


